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District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


An indictment was filed on June 1, 1964, in the United 


States District Court for the District of Columbia charging ap- 


pellant with violations of 22 D.C.c. 1801, 22 D.c.c. 2901 and 


22 D.C.c. 3204. Jurisdiction was vested in the District Court 
by virtue of 18 U.S.C. 3231, although appellant alleges that 


jurisdiction by the Juvenile Court of the District of Columbia 


was improperly waived pursuance to 11 D.C.C. 914. 


Appellant was tried and convicted of housebreaking and 
robbery pursuant to 22 D.C.C. 1801 and 22 D.C.C. 2901 on October 
6, 1964. On November 6, 1964, appellant was committed pursuant to 
18 U.S.C. 5010(e) for observation, study, and report. On January 
22, 1965, appellant was sentenced under 18 U.S.C. 5010(b). The 
District Court order authorizing appellant to proceed on appeal 
without prepayment of cost was filed on November 20, 1964. This 


Court has jurisdiction upon appeal to review the judgment of the 


District Court under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Motion to Suppress 


Appellant was charged in a three count indictment with 
housebreaking, robbery and carrying a dangerous weapon. He was 
tried before a jury on October 5-6, 1964, and found guilty of 
housebreaking and robbery, and not guilty of carrying a dangerous 


weapon. 


Before impaneling the jury, the trial court heard testi- 


mony on appellant's motion to suppress an old-style dollar bill 
found on his person at the time of his arrest. The sole Govern- 
ment witness at this hearing was Ancel D. Dolinger, Detective 


Sergeant, Robbery Squad, Metropolitan Police Department. 


It was stipulated that there was no arrest warrant or 


search warrant in connection with appellant's..arrest (Tr. 5). 

Detective Dolinger testified that on March 5, 1964, he 
investigated a robbery of a store called the Highview Market, 
owned and operated by PatrickChristofaro and located at 16 Rhode 
Island Avenue, Northeast, in the District of Columbia. Patrick 
Christofaro testified at the trial that the robbery occurred at 
approximately 7:15 P.M. (Tr. 83). Detective Dolinger further 
testified that Mr. Christofaro reported that two old one dollar 
bills were in his wallet taken in the hold-up (Tr. 10-11). 
Detective Dolinger testified on cross-examination that he left 
the scene “without much information as to who might have done this 
crime” (Tr. 25). 

Dolinger further testified that "shortly after the reported 
hold-up" (Tr. 7) he spoke with a Private Krause of the Twelfth 
Precinct, who was walking a beat in the area of the robbery 
(Tr. 7-8). Private Krause stated to the Detective that a juvenile, 
who “did not wish his name divulged” for fear of bodily injury, 
knew two of the boys who robbed the store (Tr. 8). Dolinger sub- 
sequently testified on cross that he received this information 


from Private Krause “around nine o'clock” (Tr. 28) P.M. on the 


evening of the robbery and that he himself did not talk to the 
i 
juvenile (Tr. 26) and did not know the juvenile‘s name prior to 


the arrest of appellant (Tr. 27). 


Detective Dolinger testified that Private: Krause told him 
that the juvenile said that he, the juvenile, saw one boy inside 
the store and another outside the store, and that their names were 
John Adams and "Smokey" (Tr. 7-9). Dolinger Later testified that 
when he went off duty at twelve o'clock in the evening of March 
5th he still did not know who "Smokey" was (Tr. 29). 

Appellant's trial counsel questioned Detective Dolinger as 
to the name of the juvenile (Tr. 26), and the trial court sustained 
a Government objection on the ground that the question “wouldn't 
be pertinent" (Tr. 27). 

Detective Dolinger further testified that the address of 
John Adams was obtained (Tr. 9), and that on March 6 at 12:10 P.M. 
he and others went to Adams' home and invited him down to the 
Twelfth Precinct. Dolinger further testified that Adams was not 
arrested at his home (Tr. 31), but that he was advised that his 
name had come up in an investigation and that he had better go 
over to the Twelfth Precinct and clear himself ae not (Tr. 15). 

Appellant's trial counsel objected to anything that John 
Adams said to Detective Dolinger on two grounds: | 1) There was nce 
probable cause for Adams arrest; 2) Adams was a juvenile and any 
statements he made before his waiver by the Juvenile Court could 


not be used against him or anyone else (Tr. 11).° 


Dolinger further testified that Adams gave him the following 


information: That he was standing outside the robbed store and 
saw the hold-up and that appellant was of the two inside the store 
(Tr. 12), the other being Herbert Sutton (Tr.32); that after the 
hold-up he later met appellant on the same night and appellant 
gave him one of the old dollar bills (Tr.12); that appellant was 
staying at Herbert Sutton's house (Tr. 12); and that appellant was 
an escapee from National Training School and would run if he knew 
the police were looking for hin (Tr. 13). Dolinger later testi- 
fied on cross that Adams told him that “either Mr. Sutton or 

Mr. Black" had given him the dollar bill (Tr.33). 

On cross Detective Dolinger testified that Adams voluntarily 
gave him this information on the way down to the precinct (Tr.31), 
but that Adams did not talk about receiving the old dollar bill 
until he was at the precinct. Detective Dolinger could not re- 
member whether Adams first implicated appellant and Sutton in the 
car or at the precinct (Tr. 32). He also testified on cross that 
Adams gave him the old dollar bill without a search and that Adams 
was arrested shortly thereafter (Tr. 32) at 1:15 P.M. (Tr. 15) on 


March 6, 1964. 


On redirect Detective Dolinger added that Adams denied being 


a lookout (Tr. 32,37). 
Dolinger further testified that after arresting Adams, he 


called the National Training School at 1:30 P.M. (Tr. 15), then 


he and others went to Herbert Sutton's home at 2:30 P.M. on the 
same afternoon (Tr. 15). He testified that he was in uniforn, 
knocked on the door, and Sutton's mother admitted them (Tr. 16). 
He also testified that they stated their identity and purpose to 
her, and told her that they wanted to speak to her son and appel- 


lant (Tr. 16). He testified that Mrs. Sutton told them that her 


son had gone to the store. Detective Dolinger then asked where 


her son's room was and Mrs. Sutton pointed to a “door right at 
the head of the stairs" (Tr. 16). Dolinger and the others went 
to the door immediately, knocked on it and received no answer. 
Dolinger testified that he heard a noise, the door was unlocked, 
so that he opened the door, went in, and found appellant hiding 
behind a door (Tr. 16,35). Appellant was then searched and an 
old one dollar bill taken from his person (Tr. 17). This dollar 
bill was subsequently introduced in evidence as Government's 
Exhibit No. 2 (Tr. 118). 

On cross Dolinger testified that he didn't “recall” whether 
he announced at the upstairs door that he was a police officer 
(Tr. 36-37). He further testified that aopeliane was taken out 
of the room after his arrest and the room was searched and that 
Herbert Sutton then came into the room and was arrested (Tr. 36). 

Herbert Sutton, Jr., called as appellant's witness, testi- 


fied that appellant paid his mother twenty dollars a week (Tr. 40) 


for room and board (fr. 41), and that appellant was regularly em- 
ployed as a construction worker for W.C. and A.N. Miller (Tr.41). 
Sutton further testified that appellant did not have a separate 
room but lived in the same room with Sutton (Tr. 41). He also 
testified that appellant had been living there since February (Tr. 
41) and that appellant had his clothing in the room and stayed at 
no other place (Tr. 43). 

In argument heard on the motion to suppress appellant 
through trial counsel urged that the motion should be granted on 
the following grounds. 1) "[T]he arrest of John Adams was without 
probable cause because it was predicated upon information receiv- 
ed from an unknown teenager", whose reputation for truth and 
veracity was unknown; and it was from Adams that the police ob- 
tained the identity of appellant. Appellant further argued that 

‘ 
Adams was under arrest when he was invited down to the Twelfth 
Precinct, and that everything that followed from that arrest was 
inadmissible against appellant. 2) The arrest of appellant was 
, 


without probable cause because Adams was an accomplice and simply 


trying to exculpate himself (Tr. 45). 3) The police had ample 


time to get both a search or Ser eet warrant (Tr. 45-6). 4) 18 


U.S.C. 3109 required an announcement of authority and purpose 
at the upstairs door to appellant's room (Tr. 46). 5) Mrs. Sutton 


could not validly consent to a search of appellant's room (Tr.46-57). 


Appellant emphasized in his argument on this point that the police 
officers knew Sutton was not in the house (Tr. 53). Appellant 
further asserted that Mrs. Sutton's conduct aid! not constitute 
consent to search the upper room (Tr. 47). 6) Appellant was 
sixteen at the time of his arrest and under the! Harling case any- 
thing obtained from him before the Juvenile Court waived its 
jurisdiction was not admissible against him. (Tr. 58). 

The trial court denied appellant's motion to suppress on 
the ground that there was probable cause to arrest appellant, and 
that the officers were voluntarily admitted into the house by 
Mrs. Sutton and she had authority to permit the officers to enter 
her son's room (Tr. 57). The trial court ruled that once pro- 
perly in the room the officers had a right to use their eyes and 


that they saw appellant and properly arrested him with probable 


cause, so that the subsequent search of appellant was also valid. 


Motion to Dismiss The Indictment 
Appellant's pending motion to dismiss the indictment on 
the theory that the Juvenile Court improperly vinived jurisdiction 
over appellant without conducting any sort of shvestigatson was 
denied. Appellant's trial counsel represented to the trial 
court that appellant had no lawyer in the juvenile proceedings 


and was not informed of his right to engage one, that appellant 


was not allowed to present any evidence before the Juvenile Court 


on the question of waiver, and that appellant's waiver by the 


Juvenile Court was conducted in his absence. The trial court 
denied the motion because "the record on its face shows that the 
Juvenile Court properly waived jurisdiction after due consideration 


wie ABte 66). 
: 


The Trial 

Three witnesses testified for the Government at trial: 

(1) Patrick Christofaro; (2) Ancel D. Dolinger; and (3) Herbert 
Sutton, Jr. 

Patrick Christofero testified that he was the sole pro- 
prietor of Highview Market and that on March 5, 1964, at approxi- 
mately 7:15 P.M., two men came into his store. He testified that 
one man had a gun and put it in his ribs and demanded Christofaro's 
pocketbook. Christofaro did not know whether it was a real gun or 
a toy gun (Tr. 90). 

He further testified that he gave up the pocketbook, which 
he valued at ten dollars, and that his pocketbook contained some 
twelve dollars in current money and two large old dollar bills. 
Mr. Christofaro stated that the second man went to the cash regis- 
ter and unsuccessfully attempted to open it. He identified the 
appellant as the one who carried the gun (Tr. 87), and Herbert 


Sutton, Jr., as the man at the cash register (Tr. 89). He also 


identified Government Exhibits 2 and 3 as the bills taken from 


his wallet (Tr. 88). 

On cross~examination, Mr. Christofaro testified that the men 
who robbed him looked about twenty-one or twenty-two and that he 
may have told the police that they were twenty-three (Tr. 92). He 
didn't recognize either of the men when they came in his store and 
they were in the store only five minutes. It was brought out that 
the man who robbed Christofaro was with him Sebyet three seconds" 
(Tr. 93). Christofaro was taken to the police station and shown 
three men, two of whom were appellant and gottne (Tr. 93-4). He 
admitted that he was confused in describing the robbers to the 
investigating detective (Tr. 95). 

Detective Dolinger identified the appeiiant and testified 
that on March 6, 1964, he arrested appellant in the second floor 
bedroom of the home occupied by appellant and Sutton. He also 
identified Government Exhibit 2 as an old dollar bill taken from 
appellant's person after his arrest. : 

On cross-examination, Detective Dolinger' testified that 
Christofaro told him that the two men who robbed him were twenty - 
three years of age (Tr. 102=3). He testified, in response to a 
question, that Adams had implicated appellant and no one had 
given him appellant's name before this. He aval aot know the name 
or whereabouts of the teenager who gave the police the name of 


"Smokey" (Tr. 104). 


On redirect, appellant's trial counsel objected to 
Government questions directed toward bringing out the information 
received from the unnamed teenager. The trial ccurt overruled 
the objection on the ground that appellant's trial counsel had 
opened up this question (Tr. 105-6). Appellant subsequently 
moved for a mistrial on the basis of this ruling, which motion 
was denied (Tr. 110-111). Dolinger testified as to his arrest of 
Adams and identified Government Exhibit 3 as the dollar bill he 
obtained from Adams. 

On re-cross, it was brought out that Adams told Dolinger 
that appellant's nickname was "Smokey" (Tr. 109). 

Herbert Sutton, Jr., identified appellant and testified 
that he, appellant and John Adams robbed the Highview Market on 
March 5, 1964. On cross-examination he stated that he had known 
appellant for two years and that appellant's nickname was not 
“Smokey”, (Tr- 117). 

Government Exhibits 1, 2 and 3 were received in evidence 
over appellant's objection (Tr. 118). 


Two witnesses testified for the defense: (1) the appellant; 


and (2) William James Black, the appellant's brother. 


Appellant testified that he was seventeen years old. He 
denied committing the crime (Tr. 135). He stated that on the 


time of his arrest he was in the bedroom of the Sutton'’s house 


changing his clothes ( Tr. 136). He testified that a dollar bill 
was taken from him and that Herbert Sutton, Jr., haa given him 
this dollar, and that he told the police he had found the dollar 
because he was afraid he would get Larry Sutton i trouble 

(Tr. 137-9). Appellant testified that he was not working on the 


day of his arrest because he had a headache and a slight cold. 


William James Black testified that on Thursday, March 5, 


1965, appellant came to his house about 5 o'clock P.M. and left 
about 8:00 P.M., and that he and appellant played cards and watch- 


ed television. 


CONSTITUTIONAL PROVISIONS, STATUTES AND RULE INVOLVED 


The right of people to be secure in their 
persons, houses, papers and effects, against 
unreasonable searches and seizures, shall not 
be violated . ...- U.S. Const. amend. IV. 

In all criminal prosecutions, the accused 
shall enjoy the right... to have the assistance 
of counsel for his defense. U-S- Const. amend. VI. 


A person aggrieved by an unlawful search 
and seizure may move the... court for the dis- 
trict in which the property was seized... to 
suppress for the use as evidence anything so 
obtained on the ground that the property was 
illegally seized without warrant. ... Fed. 
R. Crim. P. 41(e)- 


The officer may break open any outer or 
inner door or window of a house, Or any part 
of a house, or anything therein, to execute a 
search warrant, if, after notice of his authori- 
ty and purpose, he is refused admittance or 
when necessary to liberate himself or a person 
aiding him is the execution of the warrant. 
18 U.S. C. 3109. 


If a child sixteen years of age or older 
is charged with an offence which would amount 
to a felony in the case of an adult... the 
judge may, after full investigation, waive 
jurisdiction and order such child held for 
trial under the regular procedure of the court 
which would have jurisdiction of such offence 
if committed by an adult;. --- D-c- Code 
11-914. 


STATEMENT OF POINTS 


Appellant intends to rely on the following points in this 
appeal: 

1. It was reversible error for the lower court to deny 
appellant's pre-trial motion to suppress heard tal the day of 
trial, in view of the fact that no accouncement of purpose or 
authority as required by 18 U.S.C. 3109 was made by the police 
officers before entering appellant's room. scdaesaes no consent 
to such entry was given by appellant's landlady. Her silent ac- 


quiesence to the officers' entry resulted from their conduct, 


which under the circumstances constituted coercion. Even as- 


suming that appellant's landlady did voluntarily consent to the 


officers' entry, the Fourth Amendment protection against unreason- 
able searches and seizures is a personal right, and appellant's 
Fourth Amendment protection can not be waived by his landlady. 

2. It was reversible error for the lower court to deny 
appellant's pre-trial motion to suppress, in view of the fact 
that there was no probable cause for the arrest of the alleged 
accomplice, John Adams. The hearsay information leading to Adams 
arrest was obtained from an unidentified teenage informant 
whose reliability and particularity of information was never 
determined. Nor was this information in any other way corro- 


borated before Adams' arrest. Appellant attempted unsucessfully 


‘ 
beth at the hearing on the motion to suppress and at the trial to 


ascertain the identity of this teenage informant. Since the 
arrest of Adams was without probable cause and therefore illegal, 
everything flowing from that illegality was tainted, including 
the statements by Adams which led to appellant's arrest. There- 
fore, appellant's arrest was in itself tainted, and the dollar 
bill seized from appellant pursuant to his arrest should have 
been suppressed. 

3. It was reversible error for the lower court to deny 


appellant's motion to suppress, in view of the fact that the 


officers’ failure to obtain an arrest or search warrant or warrants 


for both John Adams and appellant is solely attributable to pos- 
sible inconvenience and delay in preparing the papers and getting 
before a magistrate. 

4. It was reversible error for the lower court to deny 
appellant's motion to suppress in view of the fact that the 
statements leading to his arrest were obtained from a juvenile, 
John Adams, and these statements were obtained before waiver of 
jurisdiction over Adams by the Juvenile Court. 

5. It was reversible error for the lower court to deny 
appellant's motion to cece in view of the fact that appel- 


lant was a juvenile at the time of his arrest and everything 


obtained from him prior to his waiver by the Juvenile Court is 


. inadmissible. 
6. It was reversible error for the lower court to deny 


appellant's motion to dismiss the indictment, in view of the al- 


legations made by appellant's trial counsel to the effect that 


appellant was neither represented by counsel at such waiver nor 
informed of his right to such counsel. : 

7 It was reversible error for the lower court to deny 
appellant's. motion for a mistrial, in view of the fact that 
Government counsel greatly exceeded the scope of eross-examination 
in re-direct examination of Government witness Sergeant Dolinger, 
thereby presenting damaging testimony which otherwise would have 


been inadmissible. 


Appellant's pre-trial motion to suppress evidence should 


have been granted. His arrest was illegal under 18 U.S.C. 3109 


since the officers did not make a proper announcement of either 


purpose or authority before entering his room. Moreover, Mrs. 
Sutton, appellant's landlady, did not consent to the officer's 
entry into appellant's room. If Mrs. Sutton did impliedly con- 
sent to the entry by her silence, the circumstances surrounding 
her consent constituteG coercion on the part of the officers. 
Assuming, arguendo, that Mrs. Sutton did consent voluntarily to 
the entry, appellant!s Fourth niendeant protection against un- 
reasonable searches and seizures is a personal right, and can not 
be waived by his landlady. 

Appellant wasarrested because of statements made by an 
alleged accomplice, John Adams. Adams was a juvenile and at the 
time he made the statements which incriminated appellant the 
Juvenile Court had not waived jurisdiction over him. Since these 
statements have been held inadmissible, there was no probable 
cause for appellant's arrest. 

The arrest of John Adams was itself without probable cause. 


The information leading to his arrest was obtained from an 


unnamed teenager whose reliability and particularity of informa- 
tion was never determined by the lower court. Appellant unsuccess-— 
fully attempted to obtain the identity of this igeeanane both at 
the hearing on the motion to suppress and at trial. Since Adams‘ 
arrest was without probable cause and therefore illegal, every- 
thing arising out of that illegal arrest is tainted by its illegal- 
ity. Therefore, Adams' statements incriminating appellant were 
inadmissible for any purpose. Appellant's arrest was also a 


direct product of Adam's arrest and is tinged by its illegality, 


so that the dollar bill seized from appellant should have been sup- 


pressed. 

Some sixteen hours elapsed between the receipt of the ori- 
ginal information from the teenage informant and the arrest of 
Adams. Over seventeen hours elapsed between the receipt of this 
information and appellant's arrest. There were no exceptional 
circumstances which justified the officers’ failure to obtain an 
arrest or search warrant or warrants for both Adans and appellant. 
Assuming, arguendo, that there was probable cause for the arrest 
of appellant, the officers’ failure to obtain cock Gaerne or 
warrants is inexcusable. 

Appellant was a juvenile at the time of Peal arrest and 
anything seized from him before waiver of jurisdiction by the 


Juvenile Court is inadmissible in evidence against him under the 


doctrine of “fundamental fairness." This would seem to be parti-~ 
cularly true where the arrest of the juvenile is tinged by highly 


irregular and questionable police procedure. 


It. 


The lower ‘court erred in denying appellant's motion to 
@ismiss the indictment. Serious allegations were raised by 
appellant's trial counsel to the effect that the Juvenile Court 
improperly waived jurisdiction over appellant. Among the allega- 
tions were statements that appellant was neither represented by 
counsel during the course of the waiver determination nor informed 
of his right to retain counsel. This constituted, if true, a 
blatant violation of appellant's Sixth Amendment right to counsel. 
The lower court denied the motion on the ground that the record 


reflected that the Juvenile Court had properly waived jurisdiction. 


An allegation raising such a fundamental right as the right to 


assistance of counsel merited more attention. 


rit. 


The lower court erred in denying appellant's motion for a 
mistrial, which motion was based on the lower court's overruling 
of appellant's objection that the Government went beyond the scope 


of cross-examination in its redirect examination of Sergeant 


Dolinger. As a result of the overruling of this objection, the 
Government was able to get into evidence very damaging hearsay 
statements allegedly made by the unnamed teenage informant and 


John Adams. 


Ile 
THE LOWER COURT ERRED IN DENYING APPELLANT'S PRE-TRIAL MOTION FOR 
SUPPRESSION OF EVIDENCE SECURED BY AN UNLAWFUL rie a PURSUANT TO 
AN ILLEGAL ARREST. 


A. There Was No Probable Cause for the Arrest of the 


Alleged Accomplice, John Adams, Since the Hearsay Information 
Leading to his Arrest was Obtained from_an Unidentified Teenage 
Informant Whose Reliability and Particularity of Information Was 
Never Obtained Nor Determined by the Lower Court; Therefore All 
Statements and Evidence Obtained As a Result of Adams Illegal 
Arrest Should Have Been Suppressed. 


Sergeant Dolinger, who arrested Adams, testified that he 
did not personally talk to the unidentified teenage informant, and 
that he did not even know the name of this informant before the 
time of appellant's arrest. The information received from the 
unknown teenager was relayed second-hand to garseant Dolinger 


through a Private Krause. Trial counsel for appellant attempted 


unsuccessfully both at the hearing on the motion to suppress and 


at trial to obtain the name or identity of this teenager. In 
Roviaro v. United States, 353 U.S. 53, 61 (1957), the Court 


specifically stated: 


Wnere the disclosure of an informant’'s 

identity, or the contents of his communication, 

is relevant and helpful to the defense of an 

accused, or is essential to a fair determination 

of a cause, the [informer's] privilege must give 

way. 

There are three other grounds upon which the information re- 
ceived from the unnamed teenager failed to meet requisite standards 
to establish probable cause for the arrest of Adams: 1)The in- 
formant's remakrs were hearsay as to the arresting officer; 2) The 
informant's reliability and particularity of information were 


never established or determined; 3) There was no corroboration of 


the informant'’s statements. 


Although Draper v. United States, 358 U.S. 307 (1959), has 


frequently been accepted as holding that hearsay declarations 
alone are sufficient to establish probable cause for a warrant- 
less arrest, the facts of that case are easily distinguishable 
from the one before this Court. In that case the informant was a 
special employee hired for the purpose of supplying information, 
and he had always given reliable information in the past. In the 
present case the teenage informant is shrouded behind a veil of 
secrecy. His relationship with the police, his reliability in 
the past, his name, even his age, are all unknown. 

It should be noted that Justice Douglas, in a strong dissent- 


ing opinion in Draper v. United States, supra, stated at 358 U.S.315: 


If an arrest is made without a warrant, the 

offense must be committed in the presence of the 

officer or the officer must have “reasonable 

grounds to believe that the person to be arrested 

has committed or is committing" a violation....The 

arresting officers did not have a bit of evidence, 

known to them and as to which they could take an 

oath had they gone to a magistrate for a warrant, 

that petitioner had committed any crime. | 

In Schoenaman v. United States, 115 U.S. App. D.C. 110, 317 
F.2d 173, 178, n.14 (1963), Judge Wright pointed out the particular 
dnager of issuing search warrants based on hearsay evidence. Such 
danger is even more apparent in the present case, where there was 
no intervening United States Commissioner to rule on probable 
cause for Adams’ arrest. 

In Contee v. United States, 94 U.S. App. D.C. 297, 215 F.2d 
324, 327 (1954), this Court reversed convictions for armed robbery 
partly on the ground that there was no probable cause for the de- 
fendant's arrest. Judge Washington, in writing for the majority, 
stated: "An uncorroborated tip by an informer whose identity and 
reliability are both unknown does not constitute probable cause 


to make an arrest." 


Although the officers in this case began talking to Adams 


about the charges at 12:10 P.M. on March 6, 1964, there was testi- 


mony to the effect that Adams was not formally arrested until 
about 1:15 P.M., after he had surrendered the old dollar bill, 


Government Exhibit 3, to the officers. Trial counsel for appellant 


on the motion to suppress attempted by his questions to establish 
that Adams' arrest occurred much earlier than this. After being 
*advised' to go to No. 12 Precinct, Adams was for all practical 
purposes under arrest as soon as he got in the police car. See 
Seals v. United States, 117 U.S. App. D.C. 79, 325 F.2d 1006 (1963) ; 
Kelley v. United States, 111 U.S. App. D.C. 396, 298 F.2d 310 (1961). 
Since Adams' arrest was without probable cause, the dollar 


bill seized from him should have been suppressed. Its later ad- 


mission into evidence clearly prejudiced the defendant. McDonald 


v. United States, 335 U.S. 451 (1948) gives a defendant standing 
to object to property illegally seized from a co-defendant, since 
if the property seized had been returned to the co-defendmt it 
would not have been available for use at the trial of the defendant. 
In addition, Justice Holmes in Silverthorn v. United States, 251 
U.S. 385, 392 (1920), has stated: 

The evidence of a provision forbidding the 

acquisition of evidence in a certain way is that 

not merely evidence so acquired shall not be used 

before the Court but that it shall not be used 

at all. 

This Court since the McDonald case, supra, has on at least 
three occasions followed its rationale. Nelson v. United States, 
93 U.S. App. D.C. 14, 208 F.2d 505 cert. denied, 346 U.S. 827 
(1953); Hair v. United States, 110 U.S. App. D.C. 153, 289 F.2d 


894 (1961): Schoenaman vy. United States, 115 U.S. App. D.C. 110, 


3i/ F.2d lis (i¥05). 

It also follows that all statements obtained as a result 
of Adams' illegal arrest should have been suppressed. In Wong 
Sun v. United States, supra, at 371 U-S. 485-6, it was stated: 


Thus, verbal evidence which derives so 
immediately from an unlawful entry and an unauthor=- 
jzed arrest as the officers’ action in the present 
case is no less the ‘fruit’ of official illegality 
than the more common tangible fruits of the unwarrented 
intrusion. See Nueslein v- District of Columbia, 
115 F.2a 690, Nor _do the policies underlying the 
exclusionary rule =nvite any logical distinction 
between physical anc verbal evidence- (Emphasis 
added.) 


B. There Was No Probable Cause for the Arrest _of Appellant 
Since the Information Leading to his Arrest Was Obtained from 
John Adams, Who Was _ a Juvenile at the Time He Made These State- 


ments, Which Were Made before Adams' Waiver by the Juvenile Court. 


The police were not dealing with hardened adult criminals 


here, but with two young juveniles. It should further be noted 
that Adams was an alleged accomplice of appellant, that Adams was 
at No. 12 Precinct at the time he made these statements, and that 
there was no testimony that Adams was advised of his right to 
counsel despite being in the officer's presence for approximately 
an hour. 

This Court in Harling v. United States, infra, held inad- 
missible inculpatory statements made by a juvenile defendant before 
his waiver by the Juvenile Court. The rationale of Silverthorn 


v. United States, supra, is thus applicable to exclude any use of 


the statements wrongfully taken from Adams. Without these state- 
ments, there was absolutely no probable cause for appellant's 


arrest. 


Cc. The Arrest Was Unjawful Because the Police Officers Had 
Ample Time in Which to Secure an Arrest or Search Warrant for both 
John Adams and Appellant. 


The robbery occured between 7:00 and 7:15 P.M. on March 5, 
1964. “Shortly after" this (Tr. 7) Private Krause gave Sergeant 
Dolinger the information which the teenage informant had given the 
former. Sergeant Dolinger went off duty at midnight and returned 
at 8:00 A.M. on March 6, 1964 (Tr. 29). Sgt. Dolinger went to 
Adams* home and began talking to him at 12:10 P.M. on April 6, 
1964. At about 1:15 on that same afternoon Adams was arrested. 
Adams informed the officers that appellant lived at Herbert Sutton, 
Ju*’s house and described its location by streets (Tr. 12). The 
officers went to Sutton's house at 2:30 P.M. that same day. Thus 
some sixteen hours elapsed between the receiving of the informa- 
tion from the teenager and the arrest of Adams, and over an hour 
elapsed during the period from the receipt of information from 
Adams until the arrest of appellant. The officers' failure to ob- 
tain a warrant or warrants for both Adams and appellant is solely 


attributable to possible inconvenience and delay. 


In Jones v. United States, 362 U.S. 257, 270-1 (1960), the 


Court said: 


In a doubtful case, when the officer does not 
have clearly convincing evidence of the immediate 
need to search, it is most important that resort be 
had to a warrant, so that the evidence in the pos- 
session of the police may be weighed by an independ=- 
ent judicial officer, whose decision, not that of 
the police, may govern whether liberty or privacy 
is to be invaded. 


ohnson v. United States, 333 U.S. 10, 13 (1948), 
Court saids 


The point of the Fourth Amendment which is 
not often grasped be zealous officers, is not that 
it denies law enforcement the support of the usual 
inferences which reasonable men draw from evidence. 
Its protection consists in requiring that those 
inferences be drawn by a neutral and detached magis- 
trate instead of being judged by the officer in the 
often competitive enterprise of ferreting out crime. 


Again in McDonald v. United States, 335 U.S. 452, 454-5 


(1948), the Court said: 


Where as here, the officexss are not responding to an 
emergency, there must be compelling reasons to justify 
the absence of a search warrant. A search without a 
warrant demands exceptional circumstances, as we held 
in Johnson v. United States, Supra,....NO reason ex= 
cept inconvenience of the officers and delay in pre- 
paring papers and getting before a magistrate, 
appears for the failure to seek a search warrant. 

But those reasons are no justification for by-passing 
the constitutional requirements, as we held in Johnson 
v. United States, supra, 333 U.S. at p.15 cornenle 
added) . 


Granting in the case at bar, unlike eran, supra, that 
hours and not months were involved, there is still: no evidence in 


the record to support a conclusion that an “emergency” or "“ex=- 


ceptional circumstances" were involved in the instant case. 


D. The Arrest Was Unlawful because No Statement of Purpose 
er Authority as Specified by 18 U.S. Code 3109 Was Made by the 
Police Officers at the Door to the Appellant's Room. 

The scope of 18 E.S.C. 3109 is quite broad, and the 
statute's requirements have been held applicable to an entry for 
the purpose of effecting an arrest without a warrant. Miller v. 
United States, 357 U.S. 301 (1958). Although the statute refers 
to the execution of a search warrant, this Court in iningham v. 
United States, 109 U.S. App. D.C. 272, 275, 287 F.2d 126 (1960), 
noted that “it is inconceivable that less should be required of 
an officer acting without a warrant than is required of him under 
a valid warrant.” 

The requirement of notice of both authority and purpose 
under 18 U.S. C. 3109 is strictly construed. Miller v. United 
States, supra, at 313; Woods v- United States, 99 U.S. App. D.C. 
351, 240 F.2d 37 (1956). In Miller v. United States, Supra, at 
309-10, the Supreme Court noted that the burden of notice imposed 
by the statute is “certainly slight” and “a few more words by the 


officers would have satisfied the requirement...." Ina holding 


analagous to the Miller decision, this Court has held that mere 


announcement of authority by police officers, without stating their 
purpose for entry, is insufficient under the statute so that the 


subsequent entry is illegal. Accarino v. United States, 85 U.S. 


App. D.C. 394, 179 F.2d 456 (1949). 


In response to trial counsel's direct question as to whether 
an announcement of authority was made before ects the appel- 
lant's room, the arresting officer could only state “I don’t re- 
call" (Tr. 36-7). Furthermore, both at the heneting on the motion 
to suppress and at trial the arresting officer, in: describing his 
entry into appellant's room, failed to mention an announcement by 
him or others of their authority and purpose (Tr. 16,98). The 
officer, in essense, stated that he knocked on the door, received 
no answer but heard a noise inside, and went in. If the noise 
which the officer heard led him to believe that someone was indeed 
within the room, what better time was there to announce his auth- 


ority and purpose? Such an announcement could not have taken over 


ten seconds at most. It is this precise type of entry which 18 


U.S.C. 3109 was enacted to prevent. 

Mere failure to receive a response does not excuse making 
the announcement. Wayne v. United States, 115 oS. App. D.C. 234, 
318 F.2a 205 (1963) (dissenting opinion). Nor does the fact that 
the door was unlocked have any significance. Keiningham ve United 
States, supra, at 109 U.S. App. D.C. 276. As pointed out by this 
Court in that decision, the individual's right to privacy at least 
requires police officers “to knock and announce themselves before 
barging in." 


As pointed out by trial counsel (Tr. 48), 18 U.S. ¢-3109 


states: "The officer may break open any outer or inner door... 
if, after notice of his authority and purpose eeee" The statute 
therefore clearly indicates that the proper announcement is to be 
made at both outer and inner doors. The trial court emphasized 
that the statuatory requirements could be carried to an absurdi-~ 
ty if police officers were faced with"...a place that had ten 
doors and a hall and [at] each door they have to stop and announce 
eee” (Pr. 49)- Such was not the situation here. Only the outer 
door and the inner upstairs door to appellant's room were involved. 
A legal entry through the front door does not entitle the officers 
to barge through every inner door within the house, nor does it 
justify their failure to properly announce themselves before 


entering appellant's room. It is to be noted that in the 


Keiningham decision, supra, the police officers had a search war- 


rant for a 1106 Eighteenth St., N.W., while the defendants were 
actually in a rear porch at 1108 Eighteenth St., N.W., which was 
connected to the former address by a partition. The officers 
entered four doors before arresting the defendants there, making 
proper announcements before three of these entries. Yet this 
Court held that the failure to make preper announcement at one of 
the four doors was “clearly illegal.“ Keiningham, supra, at 109 


U.S. App. D.C. 275. 


E. The Arrest was Unlawful because Mrs. Sutton, the 
q AppelZant's Landlady, Did Not, in Fact, Consent to a Search of 
is the Upstairs Room, or in the Alternative, Such Consent Was Given 
i. under Circumstances of Implied Coercion. 
| 


Mrs. Sutton did not testify at the trial, but the testimony 


i of the Government in itself reveals that Mrs. Sutton, after admit= 


i ting the officers into her home, only “pointed to the door at the 


head of the stairs" (Tr. 16,34). This court in Williams y. United 


f, States, 105 U.S. App. D.c. 41, 263 F.24 487 (1959), has held that 


admittance to premises does not carry with it consent to a search 


therein, and that such consent is not to be presumed. = There are 


absolutely no facts in this case which show that Mrs. Sutton con- 
{ sented to a search of any room in her house, much less to a search 


of appellant's room. 


Moreover, Mrs. Sutton's acquiesence - assuming that she 


did acquiesce - in allowing the officers to enter appellant's 
room was clearly understandable under the circumstances. An un- 


determined number of policemen come to her front door, identify 


e 


themselves and state that they are Police and looking for her son 
and appellant in regard to a holdup, discover that her that her 


son is not at home and then immediately go up the steps towards 


her son's room! (tr. 16). According to the Government testi- 


}mony she had very little choice in the matter. 


it is to be noted that when the officers first entered 


appellant's room some search of the room was necessary to find 


appellant (Tr. 16). This point is mentioned even though the 


question of whether ‘the officers entered the room to search it or 
to arrest appellant seems irrelevant since at least three Federal 
circuits have held that the Fourth Amendment protection against 
unreasonable searches and seizures also guarantees the individual 
the right to be|secure against unreasonable arrests. United 
States ex rel. Potts v. Rabb, 141 F.2d 45 (3d. Cir. 1944); 
Worthington v. United States, 166 F.2d 557, 562 (6th Cir. 1948); 
Cohen v. Norris, 300 F.2d 24, 28 (9th Cir. 1962). 

The testimony at the hearing on the motion to suppress re- 
vealed that appeliant paid Mrs. Sutton twenty dollars a week for 
room and board, and that appellant lived in the same room with 
the landlady's son, Herbert Sutton, Jr. (Tr. 40-1). Therefore, 
there can be little doubt as to appellant's standing to contest 
the unlawful entry into his room. This Court stated in United 
States v. Blok, 88 U.S. App. D.C. 326, 188 F.2d 1019 (1951): 

“We think a person who has enough interest in a place to make a 
search unreasonable has enough to object to the search.“ The 
United States Supreme Court in Jones v. United States, 362 U.S. 
257 (1960), has held that even a guest in an apartment has 
“standing” to assert his Pourth Amendment right to protection 


against unreasonable searches and seizures. 


This Court has carefully inquired into consent searches 
which would otherwise be unreasonable and violative of the Fourth 
Amendment, even in those situations where the defendant himself 


allegedly consented to the search. In Judd v._United States, 89 


U.S. App. D.C. 64, 190 F.2d 649 (1951), this Court stated: 


The Government must show a consent that is 
"unequivocal and specific", "freely and intelligently 
given." Thus “invitations” to enter one's house, 
extended to armed officers of the law who demand 
entrance, are usually to be considered as invita- 
tions secured by force. A like view has been taken 
where an officer displays his badge and declares 
that he has come to make a search even where the 
householder replies "All right." A finding of 
consent in such circumstances has been held to be 
"unfounded in reason". Intimidation and duress 
are almost necessarily implicit in such situations; 
if the Government alleges their absence, it has 
the burden of convincing the court that they are 
in fact absent. (Citations omitted.) 


This Court, quoting from an earlier decision, went on to 
add, at 89 U.S. App. D.C. 67: “Before a court holds that a de- 
fendant has waived his protection under the Fourth Amendment, 
"there must be convincing evidence to that effect." “ The need 
for such evidence would appear even greater where a third party 
and not the defendant is waiving a Constitutional right of the 
defendant. 

F. The Arrest of Appellant Was Unlawful since Mrs. Sutton, 


the Appellant's Landlady, Could Not Validly Consent to _a Search 


of Appellant's Room, or in the Alternative, to a Search of Appel- 
lant's Undivided Portion of the Room. 


Consent searches are difficult to justify, and this Court 
has held that, even when the defendant himself allegedly consented 
to a search, the Government must show a consent that is “unequi- 
vocal and specific" ana “freely and intelligently given." Judd v. 
United States, 89 U.S. App. D.C. 64,66, 190 F.2d 649, 651 (1957). 

Neither the United States Supreme Court nor this Court has 
ever decided whether a defendant's wife, mother or other relative 


can validly consent to a search in the defendant's absence. In 


Amos v. United States, 255 U.S. 313 (1921), involving a wife's 


consent, the question was never reached as imp]iied coercion was 
found to exist. In Williams v. United States, 105 U.S. App. D.C. 
41, 263 F.2d 487 (1959), this Court refused to consider the 
question whether defendant's sister could validly waive his 
rights, since the consent was found to have been coerced. There- 
fore, it is not at all clear that Mrs. Sutton could even consent 
to a search of a room exclusively in the possession of her son, 
much less a room shared by her son and appellant, who was a 
paying tenant. 

In Chapman v. United States, 365 U.S. 610 (1961), evidence 
was held to be illegally seized when state police officers, with- 
out a warrant but with the consent of the defendant's landlord, 
searched rented premises. An older case in another Circuit has 


held that a landlord cannot even validly consent to a warrantless 


search of the premises of a tenant by sufferance. Klee v. United 


States, 53 F.2d 58 (9th Cir. 1931). It is therefore submitted 
that Mrs. Sutton's consent, if actually given, was invalid.in that 
her relation to appellant was strictly that of a landlady. 

The Government at the hearing on the motion to suppress 
made much of the fact that appellant did not have exclusive poss- 
ession of the searched room, in that he shared it with the land- 
lady's son, Herbert Sutton, Jr. The trial court ruled that ap- 
pellant and Herbert Sutton, Jr. had "co-rights” to the room and 
that Mrs. Sutton could validly consent to a search of her juvenile 
son's room (Tr. 55-7). Once legally in the room the officer's 
could then see appellant and validly arrest him. The weakness of 
this rationale is its reliance upon the artificial property law 
concept of tenants in common. The United States Supreme Court, 
in Jones v. United States, supra, at 362 U.S. 266, stated: 

We are persuaded...that it is unnecessary and 
ill-advised to import into the law surrounding the 
constitutional right to be free from unreasonable 
searches and seizures subtle distinctions, develop- 
ed and refined by the common law in evolving the 
body of private property law which, more than 
almost any other branch of law, has been shaped 
by distinctions whose validity is largely histori- 
cal.... Distinctions such as those between 
"lessee", "licensee", "invitee" and “guest”, often 
only of gossamer strength, ought not to be deter- 


minative in fashioning procedures ultimately refer- 
able to constitutional safeguards. 


Assuming, arguendo, that Mrs. Sutton because of her son 
could validly consent to a search of the room, this does not mean 
that she could validly consent to a search of appellant's un- 
divided portion of the room. Mrs. Sutton's acceptance of weekly 
board and rent from appellant should certainly have entitled ap- 
pellant to some privacy and protection from hostile intrusion into 
the room for which he was paying. Moreover, the police officers 
were well aware that Herbert Sutton, Jr. was not in the room at 
the time of their entry since Mrs. Sutton had informed them that 
he had gone to the store (Tr. 16). 

The officer's testimony in itself reveals that the entry 
into appellant's room was to arrest appellant, not Herbert Sutton, 
dr. (Tr. 16). 

One final argument made by trial counsel also merits parti- 
cular attention: Assuming that Mrs. Sutton could validly consent 
to a search of the room, her consent affected only her son's 
rights in the room and not appellant's, so that anything found in 
the room incident to a search of appellant or appellant's undi- 


vided portion of the room was illegally seized (Tr. 54=5). This 


Court in United States v- Blok, supra, has in effect supported 


this position in stating that a government supervision might valid- 
ly consent to have an employee's desk searched for official pro- 


perty, but that such consent to search to search the desk for the 


employee's personal property fell within the Constitutional pro- 


hibition of the Fourth Amendment. 

Mrs. Sutton's consent was therefore invalid on either of 
two grounds: 1) She was only appellant's landlord and could not 
validly waive his Fourth Amendment rights; or 2) she could only 
consent to a search of her son's undivided portion of the room 
shared with appellant. Under either theory appellant's Fourth 


Amendment rights have been violated. 


G. Appellant was Sixteen Years of Age at the Time of His 
Arrest and Search, and the Dollar Bill, Government's Exhibit 2, 
was Obtained from Him Prior to Waiver of Jurisdiction over Him 


Was YVotealnea te ee ee ——————eeeeee—eeeeomm=*>_ 


by the Juvenile Court. 
This Court in Harling v. United States, 111 U.S. App. D-C. 
174, 295 F.2a4 161, 163-4 (1961), in holding inadmissible inculpa- 


tory statements made by the juvenile defendant before the Juvenile 


Court waived its jurisdiction over him pursuant to D.C._Code 


12-914, stated: 


Aside from the rezsuirements of expressly 
applicable statutes, the principals of “funda- 
mental fairness" govera in fashioning procedures 
ana remedies to serve the best interests of the 
child.... Such a practice [the admission of the 
inculpatory statements] would be tantamount to a 
>reach of faith with the child, since he cannot 
be charged with kowledge of either his privi- 
lege against self-incrimination or the Juvenile 
Court?s power to waive its jurisdiction and sub- 
ject him to criminal penalties. Moreover, if 
admissions obtained in juvenile proceedings before 
waiver of jurisdiction may be introduced in an 
adult proceeding after waiver, the juvenile pro- 
ceedings are made to serve as an adjunct to and 
part of the adult criminal process. This would 
destroy the Juvenile Court's parens patriae 
relatior to the child and would violate the non- 
criminal! philosophy which underlies the Juvenile 
Court Act. (Citations omitted.) 


It is respectfully submitted that this same rationale is 
equally applicable to the seizure of tangible evidence from a 
juvenile before waiver of jursidiction over him by the Juvenile 
Court. This would seem particularly true where the arrest upon 
which the search was based is tinged by highly questionable 


police procedure. 


II. 

WHETHER THE LOWER COURT ERRED IN DENYING APPELLANT'S MOTION TO 
DISMISS THE INDICTMENT WHICH MOTION WAS BASED ON THE THEORY THAT 
THE JUVENILE COURT IMPROPERLY WAIVED JURISDICTION OVER APPELLANT. 

Trial counsel made uncontradicted allegations that no 
attorney was appointed to represent appellant in waiver proceed=- 
ings before the Juvenile Court, that appellant was not even 
informed of his right to engage any attorney in such proceedings, 
that appellant was not afforded an opportunity to present any evi- 
dence to the Juvenile Court, that waiver was conducted in appel- 
lant's absence, and that there was no indication that the 
Juvenile Court conducted any sort of investigation before it 
exercised its discretion under 11 D.C. Code 914. The motion was 


denied on the ground that the record ‘on its face’ reflected that 


the Juvenile Court properly waived jurisdiction (Tr. 66). 


This Court has held that the proper place to challenge a 
waiver of jurisdiction by the Juvenile Court is in the Federal 
District Court. Kent v. Reid, 114 U.S. App. D.C. 330, 333, 316 
F.2d 331 (1963). This same case later came before this Court in 
Kent v. United States, No. 17,935, D.C. Cir. Oct. 26, 1964, where 
this Court stated: "“...(T)here can, of course, be no question 
that the Juvenile Court, like any other, is subject to correction 
for failure to observe the procedural commands of' the statute 


under which it functions." The Court went on to quote the case 


of Pee v. United States, 107 U.S. App. D.c. 47, Sl, 274 F.2d 556 
(1959), to the effect that the District Court can not simply rely 
upon the waiver by the Juvenile Court, but must " ‘make a clear 


choice between the procedure and processes which it will apply in 


the case of a juvenile.* “ Although this Court in Kent v. United 


States, supra, went on to state that the District Court is not 
compelled "in every case" to give reasons for its choice, the al- 
legations raisea@ by trial counsel in his motion in this case cer- 
tainly merited more attention by the trial court than a cursory 
denial on the ground that the record reflected that the Juvenile 
Court properly waived jurisdiction. 

This Court has emphasized in an even more recent opinion 
the duty of the District Court to carefully examine the basis 
behind the waiver decision by the Juvenile Court. Watkins v. 
United States, No. 18,421, D.C. Cir., Nov. 13, 1964. As pointed 
out in that decision: “Waiver is critically important for the 
child who may be abandoned as ‘incorrigible’ and for the society 
which has thus abandoned the child.” 

One of the allegations raised by appellant's trial counsel 
that appellant was not represented by counsel nor informed of his 
right to engage one - goes to the very essence of the right 
granted by the Sixth Amendment. This Court in Shioutakon v. 


District of Columbia, 98 U.S. App. D.C. 371, 236 F.2d 666 (1956), 


held that a juvenile must be informed of his right’ to counsel in 


a delinquency hearing before the Juvenile Court. The need for 


such a requirement is even greater when the Juvenile Court is to 


determine whether the non-criminal rehabilatational treatment of 
the Juvenile Court Act is to be waived. As stated in that opinion, 
at 236 F.2d 669: "Rights afforded by the rules of the Juvenile 


Court would also be meaningless without legal assistance." 


Iit. 
WHETHER THE LOWER COURT ERRED IN DENYING APPELLANT'S MOTION FOR A 
MISTRIAL, WHICH MOTION WAS BASED ON THE FACT THAT REDIRECT EXAM- 
INATION BY THE GOVERNMENT OF GOVERNMENT WITNESS SERGEANT DOLINGER 
EXCEEDED THE SCOPE OF CROSS-EXAMINATION. 

Trial counsel for appellant on cross-examination of Sergeant 
Dolinger asked him: 1) if he arrested Adams; 2) if Adams implica- 
ted appellant; 3) if anyone gave him appellant's name before 
Adams; 4) if some teenager had given him the name of “Smokey" ; 

5) for the name and location of the teenager. Over 

timely objection by trial counsel, the Government on redirect ex- 
amination brought out the information received from the informant, 
the arrest of Adams, and the surrendering by Adams of the old 
Gollar bill, Government Exhibit 3. 

It is generally ruled that on re-examination of a witness, 
he may not be questioned in reference to matters not inquired into 
on his cross-examination. 58 Am. Jur. “Witnesses” 562 (1948). 

It has been held to be reversible error for a police officer to 


testify on redirect examination as to new matter in the form of 


opinions and conclusions as to the basic issues of the litigation 


which the jury were there to decide. Gordon v- Robinson, 210 


F.2d 192 (9th Cir. 1954). 


CONCLUSION 


Wherefore, appellant respectfully requests this Court to 
reverse the judgment of conviction below and remand the case for 


a new trial, or other appropriate remedy. 


Respectfully submitted, 


ERSON |D. KIRBY, 
24 Fifth Street, N.W. 
Washington, D.C. 
Counsel for Appellant 
(Appointed by this Court) 
CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Brief for 
Appellant has been served at the office of John Terry, Assistant 
United States Attorney, United States District Courthouse, 


Washington, D.C. this 30th day of April, 1965. 
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QUESTIONS PRESENTED 


In the opinion of the Appellee, the following questions 
are presented: 


1. It is proper to deny a pretrial motion for the sup- 
pression of evidence where the testimony reveals that the 
arrest, pursuant to which the search was made, was based 
upon probable cause, adequately corroborated, and the 
legal requirements for effecting an arrest were properly 
observed. 


2 In the absence of allegations and evidence sufficient 
to rebut the presumption of regularity of Juvenile Court 
proceedings, it is proper to deny a motion to dismiss the 
indictment on the ground of improper waiver. 

3. It is proper to deny a motion for mistrial where 
the government’s redirect examination of a government 
witness relates solely to matters inquired into on cross- 
examination. 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,038 


LARRY O. BLACK, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in a three count indictment 
with housebreaking, robbery and carrying a 
weapon. He was tried before a jury on October 5-6, 1964, 
and found guilty of housebreaking and robbery. He was 
acquitted of carrying a dangerous weapon. 

Appellant’s pre-trial motion to suppress certain evidence 
seized from his person at the time of his arrest was heard 
and denied by the District Court on October 5, 1964. On 
November 6, 1964, appellant was committed to the Youth 


(1) 


2 


Correction Division for observation and study. On Janu- 
ary 22, 1965, appellant was sentenced under the Youth 
Correction Act, 18 USC 5010(b). Appellant moved to ap- 
peal in forma pauperis, which motion was granted by the 
District Court on November 20, 1964. 

On March 5, 1964, Mr. Patrick Christofaro was oper- 
ating his grocery store, the Highview Market, located at 
60 Rhode Island Avenue, Northeast, in the District of 
Columbia. Approximately 7:15 P.M. that evening, two 
youngsters came into his store, one of them, later identi- 
fied as appellant (Tr. 87), was brandishing a pistol. They 
ordered Mr. Christofaro into the back of his store. Half- 
way back into the store appellant thrust the gun into Mr. 
Christofaro’s ribs and demanded his pocketbook (Tr. 82- 
84). He surrendered his pocketbook to appellant which 
contained, among other things, two old-time large type 
dollar bills (Tr. 85). Meanwhile, the other youngster 
went to the cash register and in attempting to open it, 
caused it to jam (Tr. 86). Appellant urged his accom- 
plice to hurry, whereupon they both ran out, leaving in 
opposite directions (Tr. 87). Private Krause, 2 uni- 
formed officer of the Twelfth Precinct, responded to the 
original report of the robbery, he received information 
from an anonymous juvenile that the latter knew two 
of the boys involved. He related further that he saw one 
of them inside the store and had seen another one he 
knew on the outside of the store; and that he knew one 
of them by the nickname of “Smokey” (Tr. 8-9). Private 
Krause conveyed this information to Detective Sergeant 
Ancel Dolinger who had been assigned to the case (Tr. 
6-7). His investigation revealed that the nickname 
“Smokey” pertained to appellant, Larry 0. Black, and 
that the person seen outside the store was one John 
Adams, both juveniles. After obtaining the address of 
John Adams, the police interviewed him the next day 
(March 6) at the Twelfth Precinct (Tr. 9). During the 
course of the interview Adams stated that the boys who 
committed the hold-up were Larry Black (Appellant) and 
Herbert Sutton (Tr. 32). He then surrendered to Ser- 
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geant Dolinger an old, large size dollar bill identical to the 
type reportedly taken during the robbery (Tr. 9-10). He 
stated that he was standing outside the market when it 
was held up and robbed; that afterwards, appellant and 
Herbert Sutton came running out and that he ran also; 
that he later met them at the corner of Fifth and P 
Streets, Northwest, in the vicinity of Sutton’s home; and 
that there appellant gave him one of the old one-dollar 
bills. Adams related further, that appellant was an es- 
capee from Training School and would run if he knew 
the police were looking for him; that presently, he was 
staying at Sutton’s house. Sergeant Dolinger then con- 
tacted the National Training School and verified that 
appellant was an escapee (Tr. 12-13). 

After placing Adams under arrest they then proceeded 
to 1480 Fifth Street, Northwest, the home of Herbert 
Sutton (Tr. 18-15). Upon arrival, they knocked on the 
door, identified themselves as police officers, and were 
admitted by Sutton’s mother. They then informed her 
that they wanted to talk to her son and a friend they 
understood was staying there by the name of Larry Black; 
that they wanted to talk to them in connection with a 
robbery (Tr. 16). Mrs. Sutton informed them her son 
was not in and in response to an inquiry concerning the 
whereabouts of his room, pointed to a door at the head 
of the stairs. The officers believing appellant might be 
in the room, immediately went upstairs, knocked on the 
door, received no reply, but heard a noise inside. They 
then opened the door, went in, and found Larry Black 
hiding behind a door. He was arrested and searched on 
the scene, and seized from his person was an old large size 
dollar bill. Shortly afterwards, Herbert Sutton came in 
and he too was placed under arrest (Tr. 16-17, 33-36). 


STATUTES INVOLVED 


Title 11, District of Columbia Code, Section 914, provides: 


If a child sixteen years of age or older is charged 
with an offense which would amount to a felony in 
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the case of an adult, or any child charged 

offense which if committed by an adult is punishable 
by death or life imprisonment, the judge may, after 
full investigation, waive jurisdiction and order such 
child held for trial under the regular procedure of 
the court which would have jurisdiction of such of- 
fense if committed by an adult; or such other court 
may exercise the powers conferred upon the juvenile 
court in this subchapter in conducting and disposing 
of such cases. 


Title 22, District of Columbia Code, Section 1801, pro- 
vides: ‘ 

Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether 
at the time occupied or not, or any steamboat, canal 
boat, vessel, or other tercraft, or railroad car, or 


connected with the same, or 
offense, shall be imprisoned for not more than fifteen 
years. 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person convict- 
ed thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


5 
SUMMARY OF ARGUMENT 
I 


An arresting officer need not have first hand knowledge 
of information constituting probable cause for arrest. The 
Harling doctrine does not prohibit the police from util- 
izing information from a juvenile to constitute probable 
cause for someone’s arrest. The practicability of obtain- 
ing a warrant has no bearing on an arrest for probable 
cause. 28 U.S.C. 3109 has no application to the inner bed- 
room door of a private home where the occupant of such 
bedroom enjoys no rights of privacy therein and entry 
was lawfully gained to the house itself. Where the re- 
quirements of executing an arrest have been met, con- 
sent is not in issue. Consent to search the bedroom of 
a juvenile guest may be given by the homeowner who 
shares the possession and control thereof. The Harling 
doctrine does not extend to the seizure of tangible objects 
from a juvenile. 


tt 


In the absence of evidence to cast doubt on the adequacy 
of the full investigation made by the Juvenile Court, it is 
proper for the District Court to deny a motion to dismiss 
for improper waiver. 


Il 


A motion for mistrial is properly denied where the re- 
direct examination relates only to matters brought out on 
cross-examination. 


6 
ARGUMENT 


L. The trial court properly denied appellant’s pre-trial 
motion to suppress evidence secured by a lawful 
search pursuant to a legal arrest 


(Tr. 8-10, 12-17, 27, 30, $2, 35-36) 


A. Hearsay Information As A Basis For Probable 
Cause 


Appellant argues that there was no probable cause for 
the arrest of the accomplice, John Adams, since the in- 
formation leading to his arrest was based partly upon 
hearsay from an unidentified teenage informant. Ser- 
geant Dolinger, who arrested Adams, had no personal 
knowledge of the teenage informant involved. So much of 
the information constituting probable cause for arrest 
as was based upon hearsay was obtained by Sergeant 
Dolinger from the original investigating officer, Private 
Krause, of the same precinct. Appellant contends that 
the information so obtained was second-hand and thus 
hearsay as to the arresting officer. This same point was 
raised in Williams v. United States, 113 U.S. App. D.C. 
371, 308 F.2d 326 (1962), where appellant challenged his 
arrest and the admissibility of certain evidence on the 
ground that the arresting officer lacked personal knowl- 
edge which gave probable cause for arrest, even though 
another officer assigned to the investigation admittedly 
possessed such knowledge. This Court held that when 
the police department possesses information which would 
support an arrest without a warrant in the circumstances, 
the arresting officer, if acting under orders based on 
that information, need not personally, or first hand know 
all the facts. The test is whether a prudent and cautious 
officer would have reasonable grounds, not proof or actual 
knowledge, to believe that a crime had been committed 
and that appellant was the offender.’ John Adams, the 


“In a large metropolitan establishment the collective knowledge 
of the organization as a whole can be imputed to an individual of- 
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juvenile accomplice, was not arrested until after he ad- 
mitted being present and surrendered an old dollar bill 
identified by Sergeant Dolinger as part of the fruits of 
the crime (Tr. 14, 32). Based upon these facts, as well 
as the hearsay information (Tr. 8-9), there was ample 
probable cause for Adams’ arrest. 

Appellant complains that the name of the juvenile in- 
formant referred to be Sergeant Dolinger was not di- 
vulged by the government, and that his reliability and 
particularity of information was never determined. Rovi- 
aro v. United States, 353 U.S. 58 (1957), relied on by ap- 
pellant is distinguishable from the case at bar. There, 
the informer took a material part in bringing about the 
petitioner’s possession of certain drugs, had been present 
with the petitioner at the time of the crime and may have 
been a material witness as to whether the petitioner had 
knowingly transported the drugs as charged. The court 
held that the charge was so closely related to the informer 
as to make his identity and testimony highly material. 
Here, however, there is no evidence to indicate that the 
informer took any part whatsoever in the commission of 
the crime itself, but rather, merely gave information to 
the effect that he knew who committed the offense and 
gave two names (Tr. 8-9). It is difficult to conceive how 
the identity of such an informant could have been rele- 
vant or helpful to appellant’s defense. Further, it does 
not appear that, as in Roviaro, there is any involvement 
of the government’s privilege to withhold from disclosure 
the identity of persons who furnish information of viola- 
tions of law. The record seems to reflect that neither the 
policeman nor the government was aware of the juvenile’s 
name (Tr. 8, 27). 


ficer when he is requested or authorized by superiors or associates 
to make an arrest. The whole complex of swift modern communica- 
tion in a large police department would be a futility if the authority 
of an individual officer was to be circumscribed by the scope of his 
first hand knowledge of facts concerning a crime or alleged crime.” 
Williams v. United States, 118 U.S. App. D.C. at $72, 308 F.2d at 
$27 (1962), Jackson v. United States, 112 U.S. App. D.C. 260, 302 
F.2d 194 (1962). 
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The particularity of the information given is of rec- 
ord (Tr. $), and the issue of reliability is never reached 
because the arrest of Adams was not based solely on the 
informant’s statements. The requirement of corrobora- 
tion is fully met. Adams admitted being present during 
the commission of the robbery and surrendered part of 
the proceeds therefrom. 

In view of the foregoing it is submitted that appellant 
has no standing to contest the arrest of John Adams; and 
that if he does have standing the arrest was based upon 
adequate probable cause. 


B. Information From A Juvenile Constitutes Prob- 
able Cause 


Appellant complains that the information leading to 
his arrest was obtained from John Adams, a juvenile, 
prior to Adams’ waiver by the Juvenile Court. Any argu- 
ment, however, that the Harling doctrine prohibits the 
police from utilizing information from a juvenile to con- 
stitute probable cause for someone’s arrest is totally un- 
sound. Juvenile’s have the same obligation as other 
citizens to communicate their knowledge of the commis- 
sion of crimes to law-enforcement officials.’ The restric- 
tion effected by the Harling doctrine is that inculpatory 
statements made by a child prior to the Juvenile Court’s 
waiver of jurisdiction may not be used later for the pur- 
pose of securing his criminal conviction. From the fore- 
going it is submitted that the doctrine has no bearing 
on the issue of probable cause. 


C. Time to Secure The Warrant Of Arrest 


Appellant argues that the police had ample time to ob- 
tain warrants of arrest for John Adams and himself, and 
that their failure to do so makes the arrests of both un- 


2 Roviaro v. United States, 353 U.S. at p. 59. 


3 Harling v. United States, 111 U.S. App. D.C. 158, 295 F.2d 161 
(1961). 
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lawful. The merit of such an argument has been express- 
ly refuted by the U.S. Supreme Court: 


“[T]o the extent that Trupiano v. United States, 
$34 U.S. 699, requires a search warrant solely upon 
the basis of the practicability of procuring it rather 
than upon the reasonableness of the search after a 
lawful arrest, that case is overruled. The relevant 
test is not whether it is reasonable to procure a 
search warrant but whether the search was reasona- 
ble.” Rabinowitz v. United States, 389 U.S. 56 at 
p. 66 (1950). 


Without conceding appellant’s right to complain of Adams’ 
arrest, it is submitted that the arrests of both were law- 
ful, and the resultant search of appellant was reasonable 
as incidental thereto. 


D. The Announcement of Authority and Purpose 


Appellant complains that the police apparently entered 
the upstairs bedroom where he was staying without an- 


nouncing their authority or purpose. 

In this connection a brief reference to the events pre- 
ceding the arrest would be helpful. The police had re- 
ceived information that Herbert Sutton and Larry Black 
had committed the holdup in question; that a gun had 
been used in the hold-up; that both Black and Sutton 
were residing with Sutton’s mother at 1430 Fifth Street, 
N.W.; and that Black was an escapee from the National 
Training School and would flee if he knew the police were 
looking for him (Tr. 12-18, 15-17, 30). In corroboration 
of the foregoing they had obtained, from the person so 
informing them, an old dollar bill, identified as part of 
the proceeds of the crime, and verified that Larry Black 
was an escapee from the National Training School (Tr. 
9-10, 18). Armed with this information they proceeded 
to the home of Mrs. Sutton, knocked on the door, and 
were admitted by her. They then identified themselves as 
police officers, and informed her that they wanted to talk 
with her son and a friend, whom they understood was 
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staying there, in connection with a hold-up. Mrs. Sutton 
stated that her son had gone to the store and in re 
sponse to a question concerning the location of his room, 
pointed to a door at the top of the stairs. The officers, 
believing that appellant might be in the room, went im- 
mediately upstairs and knocked on the door. They re- 
ceived no response but heard a noise inside. They opened 
the door, went in, and found Larry Black, appellant, hid- 
ing behind a door (Tr. 16, 35-36). 

It is clear from the foregoing that the officers had 
ample probable cause for the arrest of both Sutton and 
appellant. 18 U.S.C. 3109 requires, in effect, that an of- 
ficer’s entry into a home must be made either with per- 
mission, or, if without permission, preceded by announce- 
ment of authority and purpose. In the case at bar the 
officers, having knocked and identified themselves, were 
admitted to the home by Mrs. Sutton. This initial entry 
across the threshold, without more, having been accorded 
them by her act of natural and innocent courtesy, was 
lawful Although advised as to their authority, it does 
not appear that she was as yet aware of their purpose. 
An immediate search on the part of the officers would at 
this point present a serious question. But, this, the of- 
ficers did not do. Instead, they informed her of the cause 
for their demand and inquired as to the whereabouts of 
her son. Armed with their probable cause they were then 
entitled to search the entire premises for the suspected 
felons. Mrs. Sutton was thus advised as to both their au- 
thority and purpose prior to the initiation of any police 
action within her home which might be construed as hav- 
ing been against her will. The householder’s right is 
shielded by the Fourth Amendment, but when the estab- 
lished requirements have been met,‘ the public right 
is paramount. 

With reference to the particular bedroom shared by 
appellant and Herbert Sutton, appellee is aware of no case 


4 White v. United States, —— U.S. App. D.C. ——, No. 18171 
(April 15, 1965). 
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which holds that once a lawful entry is effected into a 
private home that a 3109 requirement exists as to each 
and every room within that home; and indeed, no officer 
could be presumed to envision such a requirement. It may 
be, however, that where the police have information that 
the person they are seeking is, in fact, a tenant within a 
private home, as indeed some persons are, the applica- 
tion and necessity of 28 U.S.C. 3109 would be clear both 
to the Courts and the police. But here, the only informa- 
tion is that appellant, a juvenile, having escaped from 
National Training School, was staying with a friend, 
Herbert Sutton, also a juvenile, and that the bedroom 
encountered is the bedroom of the latter, which room 
is part and parcel of the private home to which the po- 
lice have gained a lawful entry. That appellant allegedly 
paid money to Mrs. Sutton for the privilege of sharing 
her son’s room did not invest him with such a status of 
tenancy as would give rise to rights of privacy within her 
home. 

Even if we were to assume that appellant enjoyed such 
a right of privacy in the bedroom itself as would neces- 
sitate the implementation of 28 U.S.C. 3109, it is sub- 
mitted that the exigent circumstances * present herein jus- 
tify noncompliance therewith. Appellant, whom they sus- 
pected might be in the room was allegedly involved in a 
hold-up in which a gun was used; he was an escapee from 
a correctional institution for delinquents and would run 
if he knew the police were after him; they knocked on the 
door, received no reply, but then heard a noise inside. 
With this background there is no escape from the logic 
that the police had a right, if not a duty, to assume that, 
absent a reply to their knocking and subsequently hearing 
a noise inside, (a) that the occupant was attempting to 
flee or (b) that the occupant was preparing himself to 
repel their entry or (c) that he was attempting to se- 


5 Miller v. United States, 357 U.S. 301 (1958); Reid v. United 
States, CADC, 201 A.2d 867 (1964), aff'd, No. 18812 (1965). 
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crete himself somewhere within the room * and an an- 
nouncement of authority and purpose would be useless.’ 
Cases involving exigent circumstances do not arise in the 
calm which pervades a courtroom or library. They are 
not matters resolved by meditation and reflection of the 
participants. The events are most often emotion-charged, 
filled with tension, and frequently attended by grave 
risks. Despite such risks however, the business of police- 
men is to act, not to speculate or meditate. Many would 
suffer serious injury or death of they tried to act with the 
calm deliberation of the judicial process. In the case at 
bar, the information possessed by the police and the 
events at hand presented a situation which no reasonable 
mind could view as other than dangerous. The need to 
protect or preserve life or avoid serious injury is justifica- 
tion for what would be otherwise illegal.* 


E. Consent To A Search Of The Bedroom Was Un- 
necessary 


Appellant argues that his arrest was unlawful be- 
cause Mrs. Sutton, his landlady, did not consent to a 
search of the upstairs room. Appellee submits that such 
consent was unnecessary. The search complained of was 
not conducted until after the officers had announced their 
authority and purpose. Having done so they were com- 
pletely within the bounds of propriety in searching for 
appellant in an attempt to effectuate his arrest. 


F. Landlady Could Validly Consent To A Search Of 
Appellant’s Room 


Appellant argues further that his landlady could not 
(apparently even if she wanted to) validly consent to a 


*“It goes without saying that in determining the lawfulness of 
entry and the existence of probable cause we may concern ourselves 
only with what the officers had reason to believe at the time of their 
entry.” Ker v. California, 374 U.S. 23 note 12 at p. 40 (1963). 


7 Wayne v. United States, 113 U.S. App. D.C. 234, 318 F.2d 205 
(1963). 


* Supra at p. 212. 
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search of the room occupied by him. Such a position is 
supported neither by the record nor the law. The bedroom 
involved is a room within the private home of Mrs. Sut- 
ton. More specifically it is the bedroom of her juvenile 
son over whom she has the privilege of exercising parental 
control. Moreover, there is nothing to indicate that ap- 
pellant enjoyed the exclusive possession and control of this 
room; rather, he shared its occupancy with her son.’ It 
would thus appear that the bedroom was open to Mrs. 
Sutton, her son, and perhaps other members of the house- 
hold who had a need to be in there. On these facts appel- 
lant contends that Blok v. United States, C.A.D.C. 70 A.2d 
55 (1949), affm’d 88 U.S. App. D.C. 326, 188 F.2d 1019 
(1951), is controlling. But, there the interest found suf- 
ficient to make the search unreasonable was based on the 
petitioner’s exclusive right to use the desk assigned to 
her. Here, there is no such exclusion. Appellee submits 
that the circumstances surrounding appellant’s occupancy 
gave him a very limited interest in the bedroom, if any, 
and that he therefore cannot complain that consent to 
search, on the part of his landlady, violated his right of 
privacy. 


G. Evidence Properly Seized From Youthful Of- 
fender Prior to Waiver of Juvenile Court’s Juris- 
diction May Be Used in Adult Proceeding 


Appellant argues that the Harling doctrine (Harling 
v. United States, 111 U.S. App. D.C. 174, 295 F.2d 161 
(1961) ) is equally applicable to the seizure of tangible 
evidence from a juvenile before waiver of jurisdiction 
over him by the Juvenile Court. Such is not the case. The 
Harling doctrine prohibiting the use in an adult proceed- 
ing of pre-waiver statements by a child is limited to pre- 
waiver statements. The rationale behind the doctrine, that 
to do otherwise would be tantamount to a breach of faith 
with the child, since he cannot be charged with knowledge 
of either his privilege against self-incrimination or the 


* Freeman v. United States, C.A.D.C. 201 A.2d 22 (1964). 
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Juvenile Court’s power to waive its jurisdiction and sub- 
ject him to criminal penalties, has no application to the 
seizure of tangible objects from his person. The propriety 
or impropriety of seizures by law enforcement officers 
depends solely on the lawfulness thereof and have no bear- 
ing on a child’s immaturity. 


IL The trial court properly denied appellant’s motion 
to dismiss the indictment for improper waiver by 
the Juvenile Court 


Appellant urges that he was improperly waived by the 
Juvenile Court and that therefore the indictment lodged 
against him should have been dismissed. A review of the 
records herein however, fails to disclose any support for 
this contention. There are neither affidavits nor evidence 
of any kind indicative of an improper waiver. It would 
appear, in fact, that the only matter properly before the 
court on this issue was the letter of waiver from the 
Juvenile Court dated March 24, 1964. 

It is within the sound judicial discretion of the District 
Court to determine whether appellant’s allegations were 
legally sufficient to rebut the presumption of regularity 
in the proceedings which led to the Juvenile Court’s find- 
ing “after full investigation” that its’ jurisdiction should 
be waived.” There is nothing which appears to cast doubt 
on the adequacy of the “full investigation” which the 
Juvenile Judge states he made. 


IIL The trial court properly denied appellant’s motion 
for 


(Tr. 101-107) 

Appellant contends that the Government’s redirect ex- 
amination of government witness Sergeant Dolinger ex- 
ceeded the scope of cross-examination and that therefore 
he should have becn granted a mistrial. 


2° Green v. United States, 113 U.S. App. D.C. 348, 308 F. 2d 3038 
(1962); Wilhite v. United States, 108 U.S. App. D.C. 279, 28 
642 (1960). 
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Appellee submits that the record herein clearly reflects 
that the witness was questioned only in reference to mat- 
ters inquired into on his cross-examination, and not as 
to any new matter in the form of opinions and conclu- 
sions (Tr. 101-107). (58 Am. Jur. “Witnesses” 562 
(1948) ). 


CONCLUSION 


WHEREFORE, Appellee respectfully submits that the 
judgement of the District Court should be affirmed. 


Davp C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
BaRRY SIDMAN, 
EDWIN C. BROWN, JR., 
Assistant United States Attorneys. 
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